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LECTURE # 1

Common Law and Equity
Syllabus Contents:
• The development of the Common Law of England and Wales; Custom.
• Historical development of Equity and its modern day applications.

The term common law refers to the legal system which adopted the historic English legal system which
was based on judicial decisions and judicial interpretations. The law of England and Wales developed
gradually over centuries. Common law was developed due to the consensus among judges while passing
judgements to avoid from injustice. There was no uniform system of law in England and Wales prior to
1066, law was like a fashion and it was mainly based on customs. The term common law is derived from
the French word ‘common ley’ which means ‘the body of law derived from judicial decisions, which they
developed gradually over the centuries. Norman kings developed the centralized legal system to
establish the control over the kingdom. The common law court began to use previous decisions as guide
for later cases but eventually common law disappointed the litigants due to its one inadequate remedy
of damages and difficulty in the writ system. The insufficient system of common law gave birth to the
rules of equity to mitigate the severity of common law. The equity introduced many flexible remedies
for the litigants. Equity is not a self-sufficient system but merely a gloss on the common law. Both
common law and equity are historic terms and equity basically came to assist common law with its just
and fair remedies. So it’s important that how common law developed; and what were the hardships of
the common law to which equity came to remove. I agree with the statement of Lord Denning that
equity is born from the interpretation of judges and their problem solving abilities.

Customs

The customs transformed into common law of England and Wales through judges. That’s why common
law is also named as judge made law. We have to consider the understanding of customs first before
going to discuss about common law. Custom is a continuous practice in a locality from time immemorial
and becomes binding due to social force. In other words custom is a widely accepted behaviour in a
locality. The customs developed due to the passage of habit from one generation to other without any
deliberate efforts. Customs are not permanent because due to change in society customs also change.
The custom which is introduced for short duration is known as fashion. Although customs may develop,
they are not part of the law until recognised by the courts; it is the judges who decide which custom will
be recognised and enforceable as law. Sir Henry Maine, a nineteenth-century scholar who studied the
evolution of the legal systems has pointed out: ‘This did not mean that the custom
itself was ever law - the law was created by the decisions of the
judges in recognizing some customs and not others’.

Meaning
According to Black’s law dictionary: ‘A practice that by its common
adoption and long, unvarying habit has come to have the force of law’
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According to Salik Aziz Vaince: Equity could not exist without common law
andequity is principles of justice supplementary in nature developed
by chancery court to avoid from the severity of common law and to make
common law reasonable and serves to gloss it.

Historical development of Equity

As we already discussed above both common law and equity are historic terms so to understand them
we have to go through the history. How equity developed in competition with common law and how
over time equity has emerged with common law principles in 19th century by judicature Act 1873?
The word equity means fair or just in wider sense but its legal meaning is the rules developed to mitigate
the severity of the common law. Equity developed in 15th century, when common law developed
throughout the England and Wales, through the king’s courts. By the 15th century there were some
problems with the common law courts. Common law courts become slow, rather expensive, and in
particular become very technical. It was also true that the juries were used in both criminal and civil
cases and there was a concern that the scope of the juries to be either intimidated by defendants or
juries could be bribed. There was also a concern that the system of writs had become very rigid. A writ
was essentially a permission granted by the king for a party with a complaint to sue another party as
king’s subjects in the king’s court, in the form of simply a document setting out the details of a claim.
Writs were issued to create new rights not recognized by the local courts. Over a period of time the writ
system became extremely formal and with technicalities and claims would only be allowed if they could
fit into an existing writ. The rule was 'no writ, no remedy'. For example, certain writs of trespass would
only be issued for those acts done with force and arms against the King's Peace. If the two requirements
were not met, a person had no claim. Even if a writ was obtained, the judges would often spend more
time examining the validity of the writ than the merits of the claim.
So despite the development of common law courts, king himself continued to be the source of English
law. Even after the law courts developed people still sometime petition the king for justice, this is known
as petitioning the king. The king is regarded as a "Fountain of Justice", from whom the redress could be
sought; if a subject felt that he couldn’t get the justice in the ordinary court of common law, people
petition the king to redress their grievances. They would plead directly, to hear that complaints and to
provide them with a remedy. The procedure of petitioning the king at that time was asking him to do
justice in respect of some complaints.
This was going on at the same time as the common law courts dealing with the cases. People sometime
throw themselves on the king’s mercy or the king’s conscience. When someone felt for some reasons
that they wouldn’t able to get remedy through the ordinary system through the common law courts or
common law justices, they would petition the king directly and appeal to the king’s conscience for some
kind of remedy. Now for a time, the king or king’s advisors dealt with these petitions themselves,
gradually the number of petitions coming directly to the king began to grow and king developed a
practice of passing these petitions on to his chancellors. The chancellor was known as the keeper of
king’s conscience. Chancellor was usually a clergyman, bishop or somebody who would be learned in
civil and canon law. So the chancellor swere trusted advisors, those who knew about the law.
The king overtime threw his chancellors eventually set up a special court known as a court of chancery.
The idea of court of chancery was that to deal with these petitions that were not going to the common
law courts and coming directly to the king or appealing to the king to decide the case on the basis of his
conscience. The chancellors drive the chancery and issue the writs of permission and other legal
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LECTURE # 2

Doctrine of Precedent
Syllabus contents:
The doctrine of Stare Decisis.
• Judicial tools: distinguishing, overruling, and reversing.
• Nature and authority of precedent with examples. Hierarchy of
courts.
• Development of doctrine within House of Lords (Practice Statement
1966) and Court of Appeal (Young’s case).
• Advantages and disadvantages.
The case law for the litigants may be limited to wining or loosing but the most important part of a case
for the legal professionals is what it declares to be the law. The bench higher in the hierarchy always
created law for the bar sometimes judicial law making or precedent. Case law is an important source of
law both historically in the form of common law and today in the form of precedent where past
decisions of judges create law for future judges to follow. English system of precedent is based on the
Latin maxim stare decisis et non quieta movere (usually shortened to stare decisis) which loosely
translated ‘stand by what has been decided and do not unsettle the established’. This supports the idea
of fairness and provides certainty in the law and prevents judges from going biased which gives
predictable outcome. A precedent or authority can be explained as; like cases should be decided in same
way or a principle or rule established in a previous legal case that is either binding on or persuasive for a
court or other tribunal when deciding subsequent cases with similar issues or facts. According to many
jurists precedent is a third kind of law, on equal footing with statutory (statutes and codes enacted by
legislative bodies), and regulatory law (regulations promulgated by executive branch agencies).

Meaning
According to Black’s Law dictionary:‘under which a court must follow
earlier judicial
litigation’

decisions

when

the

same

points

arise

again

in

Definition
According to Black's Law Dictionary: "A decision of a court of justice,
considered as furnishing a rule or authority for the determination of
an identical or similar case after wards arising or a similar question
of law".
According to Austin: “Precedent is a judicial law”
According to Salmond: “Precedents are judicial decisions by the courts
followed in subsequent a like cases”.
According to Osborn: “Precedent is a Judgement of a court of law cited
as an authority for deciding a similar set of facts”

According to Salik Aziz Vaince:‘Like cases should be decided in same way’
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The doctrine of Stare Decisis
The English system of precedent is based on the Latin maxim ‘stare decisis’ which loosely
translated means: ‘stand by what has been decided and do not unsettle the
established’. This supports the idea of fairness and provides certainty in the law.

The parts of a precedent

A precedent contains title of the case, name of the court, name of the judge (or judges), date of hearing,
counsels name, facts and legal discussion on which the precedent based, and then judgement of the
judge (or judges) with the final outcome of the proceedings and sometimes with obiter dicta. The legal
key to the case is not the actual decision such as guilty or not guilty, liable or not liable, but the ratio
decidendi, Latin for ‘the reason for deciding’. This is the legal principle applied to the key facts that led
to the judgement. In simple words the facts of the case attracted the relevant law in previous case.

Title of the case

The titles of the cases are written in a particular way, for example Best v Samuel Fox & Co. Ltd 1952 2
All ER 394. The ‘v’ in the middle stands for versus, which is Latin for ‘against’. Either side is names of the
parties where first name (Best) is the person or organization that brought the case. If the case is civil
that person is called the claimant (formerly plaintiff) and the other party (Samuel Fox & Co) is called the
defendant. The 1952 is the year of report, 2 means volume 2, AII is for all, ER for England Law Reports.
Thus it means the report is published at page 394 of Volume 2 of All England Reports for 1952.
If a case concerns a dispute over a will, it can be titled in Re (Latin for ‘in the matter of’) a person or an
item, probably a deceased person so technically no defendant, for example in Re Tempest concerning
the trust according to the will. Sometimes the name of the ship is used as the title, for example The
Wagon Mound although such cases often have a longer title, Overseas Tankship (UK) Ltd v Morts Dock
and Engineering Co Ltd or "Wagon Mound (No. 1)" [1961], is a landmark tort law case, which imposed a
remoteness rule for causation in negligence. Some older cases are referred by a ‘single name’ such as
Pinnel’s case (Regarding the payment of full amount due).
In criminal case the cases brought with the name of crown through prosecution and the other person is
called the defendant. When the case begins with a single R, for example R v smith, the ‘R’ stands for Rex
(king) or Regina (Queen). The state sometimes brings some important cases through Attorney General,
the government’s chief lawyer such as Attorney general V Smith. Some criminals are prosecuted by the
Director of Public Prosecution, the head of Crown Prosecution Service CPS in which the title of the case
will be Director Public Prosecution DPP V Bull. Some criminal cases are titled as R v R, where child
defendant, or rape etc., parties are anonymous until conviction (identity will be revealed if someone will
be convicted). The criminal cases with title Smith v Jones, where proceedings started by summons or
privately and not by arrest. Dates following cases are sometimes in round brackets (2003) or square
brackets [2003]; square brackets indicate that the case decided in a year different from the event.

Ratio Decidendi

As discussed above a precedent can only be applied if the legal reasoning of the past decision is known.
The judgment passed by a judge(s) based on the facts but the most important part of the judgement is
reasons for that decision or ratio decidendi. Ratio decidendi is very important for future judges as
before applying any precedent they will check the rules of law on which the previous judges established
their decision. To ascertain the ratio decidendi of a case there are two terms involved question of fact
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LECTURE # 3

Legislation
Syllabus Contents:
•
•

Why legislation is necessary (to amend or repeal existing
legislation, to change or add to the common law, to codify or to
consolidate law). Examples of use in each case.
The legislative process.

In any modern state laws are required to meet new challenges. So the judicial law making through
precedent is not sufficient for the major changes to the law because precedent is not quick as well as
not efficient law making for today’s world. The other important reason is that in democracy the view is
that laws should be made by elected representatives of society not by the selected judges. For that
purpose of legislation in UK; there is a Parliament. The laws passed by parliament are known as Acts of
Parliament or Statutes, and this source of law is usually referred to as statute law. About 60 to 70 Acts
are passed each year. In addition to Parliament as a whole enacting law, power is delegated to
government ministers and their departments to make detailed rules and regulations, which supplement
Acts of parliament, which is known as delegated legislation (Will be discussed in next lectures).
Legislation is usually proposed by a member of parliament in the form of a Bill according to the
legislative priorities of the government and passed by a lengthy procedure through both houses of
parliament to become an Act of parliament. There are three organs of a state; parliament, executive and
judiciary under the doctrine of separation of powers the job of the Parliament is to make law, executive
to enforce law and judiciary to interpret law. All laws passed by the parliament are always given a
specific name and mainly includes written principles. The language of the legislation is very important
and it is accepted that the words are used giving the ordinary, natural and widely accepted meanings
except in technical areas. Legislation is usually available in print or electronic formats and one can get
their copy from any specified Government Information Centers or Agencies as well as from Government
Websites. We can say that these days each and every area of life is dealt with a specific written law
passed by parliament.

Meaning
The term ‘legislation’ is derived from two Latin words, Legis meaning
law and Latum meaning to make. Etymologically, legislation means the
process of making of law.

Definition

According to Salmond: “Legislation is that source of law which consists
in the declaration of legal rules by a competent authority”

According to Austin: “There

can be no law without a legislative Act”

According to Salik Aziz Vaince: a proposal in the form of a Bill passed by
the legislative organ of the state through a due process is known as
legislation, also includes to amend and to repeal laws.
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Why legislation is necessary?

Common law method of law-making only creates small specific areas of law. Custom very rarely creates
any new law today. Equity only fills in the gaps in the common law on the basis of fairness. Decisions by
the judges can only create law for the specific point in each case that is decided. If there is no other law
covering a particular legal point, the parties in a case will not know what their rights are until after the
judge has decided the dispute between them. As all these methods only create small areas of law, it is
necessary to have a much more comprehensive method of law-making. This is why legislation is
necessary in our modern, complex societies. In English law there are two types of legislation: Acts of
Parliament and delegated legislation. The main advantage of Acts of Parliament is that they are laws
made by elected representatives. This means that they are democratic. Also, as there has to be an
election once every 5 years, the public can vote out any government that has not performed as the
public expected. Another advantage is that Acts of Parliament can reform whole areas of law in one Act.
This can make the law more accessible as it is in one place. Acts of Parliament can also set broad policies
and give the power to others to make detailed regulations. This is known as delegated legislation.

Changes to the common law

Legislation can create completely new law where it is necessary; for example when cars were invented it
was necessary to have traffic laws. As the number of cars increased, the more and more traffic laws
were passed. More recently, the internet and use of computers have led to new laws covering such
topics as contract law regarding sales over the internet, laws making hacking a criminal offence and
many other laws. Legislation can also add to the common law; for example in contract law much of the
law is based on past cases and the decisions of the judges. However, there is also legislation that has
added to contract law such as the Unfair Contract Terms Act 1977.
In addition, legislation can change the previous common law. An example can be seen in the law of tort
on the duty of care an occupier of land owes to child visitors. The Occupier’s Liability Act 1957 now sets
the standard of the duty of care. Before this Act, case law had decided that responsibility for the safety
of little children must rest primarily upon the parents. The OLA 1957 changed the law and placed a
higher duty of care on occupiers. The Act states: ‘an occupier must be prepared for
children to be less careful than adults. If an occupier allows a child
to enter the premises then the premises must be reasonably safe for a
child of that age’.

Amendments and Repeal
Just as the common law needs to be changed or added to, so previous legislation may also need to be
changed or added to or even completely abolished. Old laws may become out of date and need to be
repealed so that they no longer have any legal effect. A good example of this was an Act passed to raise
money for rebuilding of St Paul’s Cathedral in London after Great Fire of London in 1666. This was
completely out of date after the rebuilding was finished but was only officially repealed in 2012. Old
legislation may need to be added to or changed to keep up with modern developments and ideas. In
contract law the first Sale of Goods Act was passed in 1893. This was repealed in 1979 when a new Sale
of Goods Act was passed. Much of the law from the 1893 Act was re-enacted in the 1979 but some areas
of law were added to or changed.
In the law on sentencing there have been many Acts of Parliament changing the law; for example the
Criminal Justice Act 2003 created a penalty known as ‘intermittent custody’. Under this Act, offenders
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LECTURE # 4

Statutory Interpretation
Syllabus contents:
• The role of the judiciary as interpreters of statutes (Acts of
Parliament).
• Common law rules of interpretation, rules of language, presumptions,
intrinsic and extrinsic aids (in particular, Hansard and Pepper v.
Hart).
Laws made by parliament should be clear but this is not always achieved for this purpose parliament
includes interpretation sections (such as definition sections). It needs to be applied by the judiciary. It
must be therefore the job of the judges to explain what parliament intended with that law (statute). The
process of statutory interpretation is process through which courts interpret and apply law made by
parliament. We may be unclear about law till the court decides so interpretation is always required
when any case involves a statute. Sometimes the words of a statute have a plain and straightforward
meaning, but in many cases, there is some ambiguity or vagueness (Unclearness) in the words of the
statute that must be resolved by the judge. To ascertain the meanings of statutes, judges developed
various rules and approaches of statutory interpretation. Lord Denning quoted about the role of judge in
statutory interpretation: “Where parliament leaves a gap in legislation it is
the role of a judge to make it feasible”. Moreover, he said about the importance
of statutory interpretation as: “No – one can know what the law is until the
courts decide it”.Ultimately statutory interpretation is important to the English legal system as
without interpretation of the law there would be a vast amount of injustice due to ambiguity in the
laws. While applying the law made by parliament judges can modify the meaning in other words
statutory interpretation is creative activity but judges should not rewrite the statute but they should try
to ascertain the true intention of parliament, because law making is the job of parliament and judges are
to apply the law made by Parliament.

Meaning
The term ‘interpretation’ is derived from Latin
which means ‘to explain the meaning of words’

‘Interpres-pretis’

According to Black’s Law Dictionary: ‘the act or process of interpreting
statute or collectively,
interpreting statute’

the

principles

developed

by

courts

for

According to John Salmond: ‘the process by which court seeks to decide
the meanings of law’

Definition
According to Salik Aziz Vaince: ‘statutory interpretation is the act or
process to ascertain the true intention of the parliament’
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What is a Statute?

A drafted and written law formally passed by a legislative body through the process of legislation.

Need & Object of Interpretation

As stated above when parties approach the court in case of any dispute over the meanings of the
statute then in such situation the court’s task is to find out the exact meanings of the particular word.
For example some words give several meanings that may lead to ambiguity. In the Dangerous Dogs Act
1991 there is a phrase: ‘any dog of the type known as the pit bull terrier’ which seems simple but has led
to problems. What is meant by ‘type’? Does it mean the same as ‘breed’? In Brock v DPP (1993) this
was the key point in dispute and the QBD court decided that ‘type’ had a wider meaning than ‘breed’. It
could cover dogs that were not pedigree (line of parentage of a pure animal) pit bull terriers, but had a
substantial number of the characteristics of such a dog. There are many reasons due to which statutory
interpretation is required:


Binding nature of the statute: the nature of the statute is binding as it equally applicable
throughout the state with the authority of the government. So the statutory interpretation is
required to serve the purpose of justice.



Ambiguity: where any word of the statute is ambiguous or giving two meanings then courts
must make it clear which meaning should prevail.



New developments: new technology or improvements may make an old Act out dated as due
to the developments in the social media every state has to legislate or bring amendments in cyber
laws to meet the improvements in this area.

Broad term/Changes in the use of language: there may be words designed to cover
several possibilities; this can lead to problems as to how wide this should go as well as the meaning
of a word can change over time which is illustrated in the case of Cheeseman v DPP (1990) where
the defendant "willfully and indecently exposed his person in a street to the annoyance of
passengers." The passengers happened to be police officers. He was charged under section 81 of the
Public Health Amendment Act 1902. Where the word street in past having different meanings of
ordinary purposes of passage or travel but here police officers were not considered as passengers.


An error in drafting: the Parliamentary Counsel who drafted the original Bill may have made
an error that has not been noticed but the Parliament; this is particularly likely to occur where the
Bill is amended several times while going through Parliament.

It is notable that the general methods of statutory interpretation are not themselves regulated by
Parliament, but have been developed by the judges. The Interpretation Act 1978, which from its title
might seem to fulfill such a function, has the comparatively incomplete in fulfilling aim of providing
certain standard definitions of common provisions, and thereby enables statutes to be drafted more
briefly than otherwise would be the case. Modern statutes commonly include "definition sections" in
which the meaning of words and phrases found in the statute are explained. For example in The Theft
Act 1968, the definition of the theft is given in section 1, and then sections 2-6 define the key words in
that definition.
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LECTURE # 5

Delegated Legislation
Syllabus contents:
• The meaning of and reasons for delegated legislation. Importance and
reasons for it as a source of law. Types of delegated legislation.
• Controls: pre-drafting consultation, parliamentary proceedings,
judicial review and publicity.
There are three organs of a state; Parliament, Executive and Judiciary. The job of the executive is to
enforce laws but in some situations the authority of making laws is delegated to the executive branch of
the government. In other words delegated legislation is law made by other than parliament but with the
authority of parliament given through parent Act also known as secondary or subordinate legislation.
The parent Act or enabling Act gives the authority and basic framework to make detailed rules in the
relevant area. The authority mostly given to the Government Minister, any other person or body which
empowers fine tuning of primary legislation without encumbering the parliament. The delegated
legislation is not desired but necessary to run the affairs of any modern state because several thousand
pieces of delegated legislation are made each year, compared with only a few dozen Acts of Parliament.
Delegated legislation can be used for a wide variety of purposes, ranging from relatively narrow,
technical matters, to filling in the detail of how an Act setting out broad principles will be implemented
in practice. Delegated legislation becomes an important source of law but it also brings certain
disadvantages like it’s against the will of democracy which can be overcome through proper control over
it.

Meaning

Delegated legislation is law made by some person or body other than Parliament, but with the authority
of Parliament. That authority is usually laid down in a ‘parent’ Act of Parliament known as an enabling
Act, which creates the framework of the law and then delegates power to others to make more detailed
law in the area. An example of enabling Acts includes the Police and Criminal Evidence Act 1984, which
gives powers to make Codes of Practice for the use of police powers.

Definition
According to Salik Aziz Vaince: ‘Law made by other than parliament but
with the authority of parliament to govern the requirements of primary
legislation without encumbering the parliament’

Reasons of delegated legislation

There are many reasons why delegated legislation is used as a source of law:
1. Pressure of work: Parliament is extremely busy body and overloaded with legislative work so
they cannot look into detail of every law. The parliament is not sitting all the time and procedure of
legislation is complex due to several stages from Bill to Act of Parliament. So it’s not possible to do
legislation on each and every area even if the members of parliament work day and night.
Conclusively parliament is passing the Act as in the form of outlines and leaving the details to be
filled by the department concerned.
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2. Technicality of subjects: Modern legislation is highly technical but members of parliament

3.

4.
5.

6.

are not expert to deal with this. Parliament consist elected members and they do not usually have
knowledge required for example controlling technology or complex taxation process. Jacqueline
Martin has suggested instead for parliament to debate the main principles thoroughly, but leave the
detail to be filled in by those who have expert knowledge of it.
To meet unforeseen/emergency situations: In some emergency situations laws are
required urgently. The formation or amendment in law through parliament is very lengthy. So
through the authority of delegated legislation relevant department can meet unforeseen situations
without going to the parliament. Delegated legislation is best to fulfil future needs.
Flexibility: it is very easy to amend and apply delegated legislation as compared to
parliamentary law making. The system of delegated legislation is flexible and laws can be made any
time to adjust according to the situation.
To fulfill local needs: in some situations parliament may not be best to deal with the local
needs. As a result the system of local government can pass law in the form of by-laws to fulfil local
needs. The local authorities have local knowledge to deal with the issue according to the satisfaction
of locality.
Speed: Delegated legislation can be passed with more speed as compared to parliamentary law
making. Contrast to average 9 months for Parliamentary statute but delegated legislation can be
passed in short time such as Food Protection Order 1986 in 2 hours.

Types of Delegated Legislation

Delegated legislation can come into force through variety of forms, each of which is for different
purpose. However the distinction between different types is not fixed and which type of delegated
legislation is used will be determined by the wording of the parent Act. The three types of delegated
legislation are as follows:
1. Statutory Instruments
2. Orders in council
3. Bylaws

Statutory Instruments

The term statutory instruments refer to rules and regulations made by government ministers. Ministers
and government departments are given authority to make regulations for areas under their particular
responsibility. There are about 15 departments in the government. Each one deals with a different area
of policy and can make rules and regulations in respect of matters it deals with. So the minister for Work
and Pensions will be able to make regulations on work – related matters, such as health and safety at
work, while the minister for Transport is able to deal with necessary road traffic regulations. Statutory
instruments can be very short, covering one point, such as making the annual change to minimum wage.
However, other statutory instruments may be very long with detailed regulations that were too complex
to include in an Act of parliament.
Definition: Statutory Instruments (SIs) are a form of legislation which
allows the provisions of an Act of Parliament to be subsequently
brought into force or altered without Parliament having to pass a new
Act.
The use of statutory instruments is major source of law making as approximately 3000 statutory
instruments are issued each year, making up the bulk of delegated legislation.
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